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I.

INTRODUCTION

The Board of Directors (the "Board") of Apyx Medical Corporation (the "Company") has
adopted the following Corporate Governance Guidelines (the "Guidelines") to assist it in the
exercise of its duties and responsibilities and, to serve the interests of the Company and its
stockholders. These Guidelines should be interpreted in the context of all applicable laws, rules and
regulations as may be in effect and the Company's Certificate of Incorporation, By-Laws (each, as
amended and currently in effect) and other corporate governance documents. These Guidelines
acknowledge the substantial role of the Board's executive committees and their chairs and are
intended to serve as a flexible framework within which the Board may conduct its business, and not
as a set of legally binding obligations. The Board may on occasion depart from the Guidelines when
circumstances indicate that a departure is in the best interests of the Company and its stockholders.
The Guidelines are subject to modification from time to time by the Board as the Board may deem
appropriate in the best interests of the Company and its stockholders or as required by applicable
laws, rules and regulations.
II.

BOARD COMPOSITION AND DIRECTOR QUALIFICATIONS
A.

Size of Board.

The company's By-Laws provide that the number of directors will be determined by the
Board from time to time. The Board reviews from time to time the appropriateness of its size and
other factors affecting its composition and may adjust its size upward or downward to reflect the
changing needs of the Company.
B.

Director Tenure.

At this time, the Board does not believe it should establish term limits. While term limits
could help insure that there are fresh ideas and viewpoints available to the Board, they hold the
disadvantage of losing the contribution of directors who have been able to develop, over a period of
time, increasing insight into the Company and its operations and, therefore, provide an increasing
contribution to the Board as a whole. As an alternative to term limits, the Governance and
Nominating Committee will review each director's continued service on the Board annually. This
will allow each director the opportunity to conveniently confirm his or her desire to continue as a
member of the Board.
C.

Independence of Directors.

It is the policy of the Board that a majority of the members of the Board will be
"independent" Directors in accordance with the requirements of applicable laws, rules and
regulations, including those of the NASDAQ stock market (the “NASDAQ”). A Director will not
qualify as an "independent" Director unless the Board has affirmatively determined pursuant to
applicable legal and regulatory requirements that such Director has no material relationship with
the Company. The Board may adopt categorical standards to assist it in making such independence
determinations. The Board will identify the "independent" Directors and any transactions or
relationships that were considered in making independence determinations in the Company's
annual proxy statement in accordance with applicable legal and regulatory requirements.
Compliance with the definition of "independent" Director will be reviewed annually by the
Governance and Nominating Committee.
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D.

Number of Directorships.

The number of boards on which a Director may sit may be reviewed on a case-by-case
basis by the Governance and Nominating Committee. However, as a general rule, each
independent Director should not hold more than three directorships of public companies other
than the Company. A Director should notify the Chairperson of the Governance and Nominating
Committee prior to accepting a new position on another board in order that the Governance and
Nominating Committee may examine the relationship for a potential conflict of interest. In
addition, Management Directors must obtain the prior written approval of the Company's Chief
Executive Officer prior to accepting an invitation to serve on the board of directors of another
public company.
E.

Board Membership Criteria.

The Governance and Nominating Committee, with the input of the Company's Chief
Executive Officer, is responsible for recommending to the Board (1) nominees for Board
membership to fill vacancies or newly created positions and (2) the persons to be nominated by the
Board for election at the Company's Annual Meeting of Stockholders. In connection with the
nomination process, the Governance and Nominating Committee shall review the desired experience,
skills and other qualities to assure appropriate Board composition, taking into account the current
Board members and the specific needs of the Company and the Board. To be considered by the
Governance and Nominating Committee, a director nominee must have experience as a board
member or senior officer of a company in the medical device industry or other related industries or
have a strong financial, investment banking or legal background or have achieved national
prominence in a relevant field as a faculty member, professional or government official. In addition,
the Board will generally look for individuals who have displayed high ethical standards, integrity,
sound business judgment, independence, knowledge, judgment, leadership skills, education,
experience, financial literacy, standing in the community and a willingness to devote adequate time
to Board duties. Lastly, as a majority of the Board must consist of individuals who are independent, a
nominee's ability to meet the independence criteria established by NASDAQ is also a factor in the
nominee selection process. This process is designed to ensure that the Board includes members with
diverse backgrounds, skills and experience, including appropriate financial and other expertise
relevant to the business of the Company.
Consistent with past practices, the Board is committed to a strong and diverse membership
and to a thorough process to identify those individuals who can best contribute to the Company's
continued success. As part of this process, the Governance and Nominating Committee will continue
to take all reasonable steps to identify and consider for Board membership all candidates who satisfy
the business needs of the Company at the time of appointment.
From time to time, with the approval of the Board, the Company has and may in the future
enter into contractual arrangements with third parties regarding the designation by such third parties
of members of the Board.
The Governance and Nominating Committee will also consider proposals for nominees for
Director from stockholders which are made in writing to the Corporate Secretary of the Company in
compliance with the By-Laws of the Company and the written requirements, if any, provided by the
Company from time to time in its public filings.
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F.

Selection of Directors.

The Board is responsible for selecting director nominees for election to the Board and for
filling vacancies on the Board and newly created Directorships that may occur between annual
meetings of stockholders.
G.

Chairman of the Board.

The Board has no policy with respect to the need to separate or combine the offices of
Chairman of the Board and Chief Executive Officer of the Company. The Board believes that
stockholders are best served if the Board retains flexibility to decide what leadership structure
works best for the Company based on the facts and circumstances existing from time to time.
H.

Lead Independent Director.

The Board shall annually designate a Lead Independent Director who will coordinate the activities
of the independent directors, coordinate with the Chief Executive Officer of the Company and
Chairman of the Board to set agendas for Board meetings and chair executive sessions of the
independent directors. The Lead Independent Director shall, from time to time, meet with the
Company’s Compensation Committee to discuss Chief Executive Officer performance.
III.

BOARD AND DIRECTOR RESPONSIBILITIES; PROCEDURES FOR MEETINGS
A.

Board and Director Responsibilities.

The basic responsibility of the Directors is to exercise their business judgment to act in what
they reasonably believe to be in the best interests of the Company and its stockholders. In
discharging that obligation, Directors should be entitled to rely on the honesty and integrity of the
Company's senior executives and its outside advisors and auditors. Each Director is expected to
spend the time and effort necessary and appropriate to properly discharge his or her responsibilities.
The business and affairs of the Company will be managed by or under the direction of the
Board, including through one or more of its committees as set forth in the Bylaws and committee
charters. The Board will regularly monitor the effectiveness of management in order to evaluate
whether the Company is being properly managed. It is the sense of the Board, however, that it
should not involve itself in the day to day management decisions of the Company.
The Board expects each Director, as well as the Company's officers and employees, to be
familiar with and comply with the Company's Code of Business Conduct and Ethics.
B.

Frequency and Length of Meetings.

The annual schedule for regular meetings of the Board will be submitted and approved by
the Board in advance. Board meetings will be for such length of time as may be required to cover
the subjects on the scheduled agenda. Special meetings of the Board may be called as provided in
the Company's By-Laws. Directors are expected to attend Board meetings and the meetings of
Board committees on which they serve, and to spend the time required and meet as frequently as
necessary to properly discharge their responsibilities. Directors are also expected to attend the
Annual Meeting of Stockholders. The Board shall meet as often as it deems necessary or
appropriate to carry out its responsibilities but have no fewer than four (4) regular meetings per
3

fiscal year. Written records of each Board meeting shall be prepared by the Company’s Corporate
Secretary and, following such meeting, shall be circulated to the members of the Board for
approval. Following such approval by the Board, the Company’s Corporate Secretary shall ensure
that such approved written records of Board meetings are duly filed along with the Company’s other
internal books and corporate records.
C.

Agenda for Board Meetings.

The Chairman of the Board, working together with the Company's Chief Executive Officer
and Lead Independent Director, will establish the agenda for each Board meeting. The agenda for
each meeting will be distributed to Directors in advance. Board members may suggest items for
inclusion on the agenda and, subject to the will of the majority of those Directors present, may raise
for discussion at any Board meeting subjects not on the agenda.
D.

Board Materials Distributed in Advance.

Directors will be provided, sufficiently in advance of each meeting to permit ample time for
review, background information and materials relating to the items to be addressed at such meeting.
Directors have a responsibility to review these materials in advance of such scheduled meetings.
The Company's officers will strive to make the information clear and concise yet comprehensive
and will make an ongoing effort to solicit suggestions from Non-Management Directors on how to
best meet their information needs. Directors will also receive and are expected to review financial
statements, earnings reports, significant press releases, certain analyst reports and other information
designed to keep them informed of material aspects of the Company's business, performance and
prospects.
E.

Meetings of Non-Management Directors.

To promote open and unfettered discussion among Non-Management Directors and
independent Directors, the Non-Management Directors and independent Directors will meet without
management before or after each regularly scheduled Board meeting. Except as otherwise
designated, the Chairperson of the Governance and Nominating Committee shall serve as the
presiding Director at each such executive session and meeting of independent directors.
Where the agenda for a Board meeting includes a discussion of any clinical trial to be
included in a submission to the US Food and Drug Administration (or any European Union
equivalent agency), the Company’s Vice President, Quality Assurance and Regulatory Affairs (or
person performing a substantially equivalent function) shall be present for such discussion.
F.

Management Attendance at Regulatory Compliance Committee Meetings

The Company’s Vice President, Quality Assurance and Regulatory Affairs (or person
performing a substantially equivalent function) shall attend all meetings of the Regulatory
Compliance Committee.
IV.

BOARD COMMITTEES
A.

Number and Structure.

The Board will at all times have an Audit Committee, a Compensation Committee, a
Regulatory Compliance Committee and a Governance and Nominating Committee. These
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standing executive committees and all of the members of these committees will satisfy and
comply with the independence requirements of NASDAQ and all other applicable laws, rules and
regulations. Committee members will be recommended by the Governance and Nominating
Committee and approved by the Board and may be removed by the Board in its discretion. The
Board may also form additional executive committees. A Non-Management Director may attend
any committee meeting ex officio with the concurrence of the chairperson of such committee.
Committee members and Committee chairpersons will be appointed by the Board upon
recommendation of the Governance and Nominating Committee with consideration of the desires
of individual directors.
It is the sense of the Board that consideration should be given to rotating committee
members periodically, but the Board does not feel that rotation should be mandated as a policy.
B.

Committee Agenda.

The chairperson of each committee, in consultation with appropriate members of the
applicable committee and management, will develop the committee's agenda. At the beginning of
the Board year, each committee will establish a schedule of agenda subjects to be discussed during
the year (to the extent these can be foreseen).
C.

Committee Charter; Annual Self-Evaluation.

Each of the Audit Committee, the Compensation Committee, the Regulatory Compliance
Committee and the Governance and Nominating Committee have developed, and will maintain and
comply with, a charter describing, among other things, its duties and responsibilities in accordance
with applicable legal and regulatory requirements, including those of the NASDAQ. Additional
committees formed or maintained by the Board may, under the leadership of their respective
chairpersons, develop and maintain charters describing their respective duties and responsibilities.
Committee charters developed or amended by a committee will be reviewed approved by the Board.
Each committee shall, on an annual basis, review and reassess the adequacy of its charter, conduct an
evaluation of its performance during such past year, and report these findings to the full Board as
appropriate. In addition, the Governance and Nominating Committee shall, on an annual basis,
review and reassess the adequacy of the charter of each other Board committee.
D.

Disclosure of Committee Activities.

The chairperson of each committee will report to the Board, no later than the next regularly
scheduled meeting of the Board following a committee meeting, on all significant matters
discussed, actions taken, and recommendations made by such committee. The chairperson and other
committee members will have an opportunity to comment on committee activities at each Board
meeting. Copies of the final minutes of all committee meetings will be distributed to Directors upon
request.
E.

Number of Audit Committee Directorships.

Members of the Audit Committee shall not simultaneously serve on the audit committee of
more than three public company boards (including the Company's).
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V.
BOARD ACCESS TO MANAGEMENT AND INDEPENDENT AND OUTSIDE
ADVISORS
A.

Board Access to Management and Counsel.

Directors will have open access to the Company's management team and counsel. Directors
may contact members of the management team without permission of the Chief Executive Officer.
However, they should use judgment to ensure that this contact is not distracting to Company
business operations and will, to the extent not inappropriate, copy the Chairman of the Board and
the Chief Executive Officer on any written communications between a director and an officer or an
employee of the Company.
Furthermore, the Board encourages the management team to, from time to time, bring
executives into Board meetings who (i) can provide additional insight into the items being discussed
because of personal involvement in these areas, and/or (ii) are managers with future potential that
the senior management believes should be given exposure to the Board.
B.

Board and Committee Access to Independent and Outside Advisors.

The Board and each Committee shall have the authority to engage independent or outside
counsel, accountants or other advisors, in each case of its choice and as it determines to be
necessary or appropriate. All related fees and costs of such advisors shall be paid promptly by the
Company in accordance with its normal business practices.
VI.

EXECUTIVE OFFICER EVALUATION AND MANAGEMENT SUCCESSION
A.

Evaluation of Executive Management.

The Compensation Committee will meet in an executive session without management to
evaluate the performance of the Company’s Executive Management team, including the Chief
Executive Officer, President, Chief Operating Officer or any other individual performing like
functions. Such review shall occur at least once a year for the purpose of reviewing the
compensation of the members of the Executive Management team. In addition to any factors set
forth in the Executive Management team member’s employment agreement, the following factors
will be considered in evaluating the performance of each Executive Management team member:
1.
2.
3.
4.
5.
6.
7.
8.

B.

leadership and vision;
integrity;
keeping the Board informed on matters affecting the Company;
performance of the business;
development and implementation of initiatives to provide long-term
economic benefit to the Company;
accomplishment of strategic objectives;
succession planning and development of management; and
such other factors as the Compensation Committee considers relevant.
Management Succession.

The Board plans for succession to the position of Chief Executive Officer. The
Compensation Committee is responsible for making recommendations to the Board about
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succession planning. The Compensation Committee also recommends to the Board succession plans
in the event of an emergency or the retirement of the Chief Executive Officer.
VII. BOARD ORIENTATION, COMPENSATION AND SELF-EVALUATION
A.

Director Orientation and Continuing Education.

Each Director, upon his or her initial election to the Board, will receive, on an individualized
basis, materials and briefings to permit such Director to become familiar with the Company's
business, finances, corporate governance and compensation practices and policies. The Company
will also provide, on an ongoing basis, additional opportunities for Directors to further familiarize
themselves with the Company's business, finances and operations, which may include, among other
things, presentations from members of management of the Company and its subsidiaries and site
visits to the Company's operational sites. In addition, Directors are encouraged to attend continuing
director education programs on best practices at the Company's expense.
B.

Director Compensation.

As provided in its charter, the Compensation Committee will from time to time review and
make recommendations to the Board regarding the form and amount of Director compensation,
taking into consideration whether Directors are being rewarded in a manner consistent with the
compensation strategy of the Company, competitive market practices and applicable legal and
regulatory requirements. The Compensation Committee will consider whether Directors'
independence may be jeopardized if Director compensation and perquisites exceed customary
levels, if the Company makes substantial charitable contributions to organizations with which a
Director is affiliated, or if the Company enters into consulting contracts with (or provides other
indirect forms of compensation to) a Director or an organization with which a Director is affiliated.
A meaningful portion of the compensation of the Non-Management Directors may consist of stock
or other equity-based compensation. Directors who are employees of the Company or its
subsidiaries and Directors who serve pursuant to contractual arrangements with the Company shall
not be entitled to receive additional compensation for serving on the Board.
The Directors shall also be entitled to have the Company purchase reasonable directors' and
officers' liability insurance on their behalf, to the benefits of indemnification to the fullest extent
permitted by law and the Company's Certificate of Incorporation, By-Laws and any
indemnification agreements, and to exculpation as provided by Delaware law and the Company's
Certificate of Incorporation.
C.

Board Self-Evaluation.

The Board will conduct a self-evaluation annually to determine whether it and its
committees are functioning effectively. This review will be overseen by the Governance and
Nominating Committee, in accordance with the charter, policies and principles of that committee.
The objective of the self-evaluation is to increase the effectiveness of the Board, and thereby its
value to the Company, through the consideration of, among other things, improved and alternative
Board structures, organization or processes. The Board will discuss the results of such selfevaluation to determine whether any actions would be appropriate in order to improve Board or
Board committee performance.
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VIII. GENERAL
A.

Communications with the Board.

Security holders of the Company and other interested parties may communicate with one or
more of the Directors (including any presiding Director or the Non-Management Directors as a
group) by mail in care of the Corporate Secretary at the principal executive offices of the Company
and should specify the intended recipient or recipients. All such communications, other than
unsolicited commercial solicitations or communications, will be forwarded to the appropriate
Director or Directors for review.
B.

Periodic Review of These Guidelines.

The operation of the Board is a dynamic and evolving process. Accordingly, these
Corporate Governance Guidelines will be reviewed at least annually by the Governance and
Nominating Committee and any recommended revisions will be submitted to the Board for
consideration.
C.

Conflicts of Interest.

Directors are expected to avoid any action, position or interest that conflicts with the
interests of the Company or gives the appearance of a conflict. If an actual or potential conflict of
interest develops, the director should immediately report the matter to the chair of the Audit
Committee. Any significant conflict must be resolved or the director should resign. If a director has
a personal interest in a matter before the Board, the director will disclose the interest to the Board,
excuse himself or herself from discussion on the matter and not vote on the matter.
D.

Code of Business and Ethics.

The Board shall circulate the Company’s Code of Business Conduct and Ethics to the
Company’s managers, officers and directors on an annual basis. The Company’s managers, officers
and directors shall execute certifications, on an annual basis, acknowledging receipt of the
Company’s Code of Business Conduct and Ethics and their agreement to abide by the terms of the
Company’s Code of Business Conduct and Ethics.
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